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DISSECTING THE EB-11

by Herbert A. Weiss*

On March 4, 2018, The New York Times ran a story on its website

by Miriam Jordan entitled “Did Melania Trump Merit an ‘Einstein

Visa?’ Probably, Immigration Lawyers Say.”1 The Times appears to

have been stirring the pot when it questioned how the First Lady

was able to obtain an immigrant visa (green card) reserved for

persons who are among the very best in their field. The immigrant

visa that Ms. Trump obtained is part of the employment-based (EB)

first preference and is known in the trade as the EB-11, reserved for

those who possess extraordinary ability in the arts, sciences, athlet-

ics, business, or education.2

Ms. Trump obtained the EB-11 green card visa in 2001, so it was

puzzling why The Times was eager to make an issue out of it almost

20 years later except, of course, if its intention was to embarrass or

annoy the Trump family. On the other hand, there are those who

think that an outspoken President on immigration issues, and by

extension his family, is fair game for such an inquiry. To The Times’s

credit, its web-line did imply that most immigration attorneys felt

that Ms. Trump probably did merit an EB-11 “Einstein visa.” Not so

fair, however, was its print version of the story, dated March 5, 2018,

featuring the headline “First Lady Is a Fit for Genius Visa. Einstein?

Iffy.”3

The article was thought-provoking on several levels in its discus-

sion of the EB-11 immigrant visa classification whose nature and

parameters are likely misunderstood by the public and which ignites

debate over who should qualify even among seasoned immigration

attorneys. Why should this be? The reason is likely the sobriquet

“the Einstein visa” that some have bestowed on the EB-11

classification. But such a nickname has never been appropriate as

*Herbert A. Weiss has practiced immigration and nationality law since 1977 and is a former chair of the New York Chapter of the
American Immigration Lawyers Association (AILA). He is a senior partner in the law firm of Garganigo, Goldsmith & Weiss. He has written
10 published articles about the employment-based immigration process and is a Member of Scribes, The American Society of Writers on
Legal Subjects. The views and opinions expressed in this article reflect those of the author and not necessarily those of the publisher or edi-
tors of Immigration Briefings.

The author would like to thank his son and partner Brian Weiss for his editorial comments and assistance. He would also like to
thank his assistants, Laurentia Mei and Jillian Dziegielewski, for helping get this article ready for publication.

ISSUE 19-02 � FEBRUARY 2019

IMMIGRATION From the Publisher of INTERPRETER RELEASES

BRIEFINGS
L Practical Analysis of Immigration and Nationality Issues

Mat #42492830



many foreign nationals receive the EB-11 visa even

though they are not scientists or persons whose claim

to fame is the intellect but, instead, for example, highly

talented or acclaimed acrobats, stunt men, or, yes, even

models. The only common denominator: they must

possess some extraordinary ability relative to their par-

ticular occupational field and their field must fit into

one of the five enumerated fields, i.e., the arts, sci-

ences, etc. This is no small delimitation. A world-class

journalist or attorney would likely experience dif-

ficulty, if not outright rejection, in qualifying for the

EB-11 because careers in the law or journalism do not

fit within any of the five enumerated categories.4 A

practicing attorney, who is also a legal scholar, might

be able to qualify, however, under the EB-12 as a legal

researcher.5

In its discussion of the EB-11 issue, The Times

described the dispirited reaction of at least one im-

migration attorney whose petition on behalf of a nu-

clear astrophysicist was denied. In the attorney’s eyes,

this scientist produced groundbreaking astrophysical

work at a national lab. This same attorney had secured

an EB-11 for a German gymnast. The attorney report-

edly said, “We lost a great scientific mind due to this

crazy decision.”6 While the attorney’s disappointment

is familiar to colleagues who have handled a failed pe-

tition for an EB-11 scientist whom they believed

should have been approved without question, on the

other hand, what made this scientific mind “great” in

the attorney’s eyes was not discussed. Another attorney

was quoted as saying that those scientists like the nu-

clear astrophysicist “are people we should be rolling

out the red carpet for.”7 That attorney continued, “Most

people would readily say that it makes sense for some-

one who is extraordinarily skilled in the sciences to be

admitted to this country. But in modeling? Really?”8

This attorney ignored the fact that models can generate

jobs and revenues running into the tens of millions of

dollars that benefit many people employed in jobs that

support the professional modeling industry. Further,

not all scientists are “great” within the meaning of the

immigration law just because as a class they happen to

be smart people and they work in the “sciences,” a field

that enjoys widely an imprimatur, not always deserved,

of certitude. Nor are scientists great simply because

they work in an important scientific discipline, such as

“cancer research.” If every cancer researcher is extraor-

dinary because he or she is a scientist and works on

finding a cure for cancer—and who doesn’t want a cure

for cancer—then there would be a blanket waiver in

effect for all cancer researchers. A blanket approval for

all cancer researchers would contravene Congress’

intent to reserve the EB-11 category to that “small per-

centage of individuals who have risen to the very top

of their field of endeavor.”9 With the EB-2 national

interest waiver petition, U.S. Citizenship and Immigra-

tion Services (USCIS or Service) has likewise shown a

reluctance to exempt foreign nationals from labor cer-

tification simply because they work in a field that has

“intrinsic merit” or based entirely on the importance of

the foreign national’s “occupation” as opposed to his

or her actual work product, contributions, and

performance.10

A PERSONAL REFLECTION

The EB-11 is part of the Immigration Act of 1990

(IA90)11 that significantly changed our system of EB

immigration. Under the prior system adopted by the

McCarran-Walter Act of 1952,12 there were only two
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EB preference categories, and most persons immigrat-

ing based on a United States job offer were required to

secure a labor certification first. Under the new system

adopted by the IA90, the two preference categories

were increased to five, and foreign nationals filing

within the EB first preference were made exempt from

the labor certification requirement.13

I have written numerous published articles about the

EB system. In my early ones, I wrote in depth about

the EB first preference, particularly as it pertained to

extraordinary ability status and outstanding professors/

researchers (EB-12).14 When I wrote the articles, the

system was new to all the stakeholders involved,

including the legacy INS,15 foreign nationals, United

States employers, and immigration counsel. Since

everyone was operating in uncharted territory, it was

interesting to ponder how USCIS would deal with the

issue of who qualifies for the EB-11 and EB-12. What

did the regulations at 8 C.F.R. § 204.5(h)(3) mean

when they defined “extraordinary ability” as consist-

ing only of that small percentage who have risen to the

very top of their field of expertise? What did the stat-

ute and regulations mean by “sustained” national or

international acclaim? What kinds of evidence would

meet the regulatory requirements in the listing of the

groups of documentation needed to establish qualifica-

tion? And if there was sufficient evidence from the

enumerated groups, did this mean that the foreign

national qualified automatically for EB-11 status, i.e.,

was there a “bright line” test which if satisfied meant

qualification as a matter of right? Since everything was

new back in 1990, there was much fertile ground to

provoke serious, deep, and ground-breaking thought.

Today, in the golden years of my career with more

than four decades of experience under my belt, the

children grown, and college tuition and the mortgage

paid, I have more time (too much?) to devote to a

reconsideration of some of my earlier views about the

EB-11 and the ways in which the law governing it have

evolved. This article is the product of my reflection

and experience and is written with the hope that I have

something worthwhile to contribute to a discussion of

the EB-11 and some fresh perspective based on my ex-

perience, which many agree is the best teacher of all.

NOTEWORTHY CHARACTERISTICS
OF THE EB-11

The EB-11 has some interesting attributes that

should be taken into account before one undertakes the

preparation of a petition in this classification. It is part

of the EB first preference category, which is shared by

outstanding professors/researchers and multinational

managers/executives. The number of visas available

under the EB first preference to foreign nationals who

qualify under the EB-11 and their eligible family

members is determined by a mathematical formula set

forth by statute.16

In the past, visa availability for the EB-11 has almost

never been a problem as the category has rarely been

oversubscribed for nationals of almost all countries.

Chinese and Indian nationals, however, would oc-

casionally experience serious oversubscription in the

EB-11, a situation that currently prevails for them ac-

cording to the State Department’s January 2019 Visa

Bulletin. As a matter of fact, in what is a rarity, the

EB-11 category in the January 2019 Bulletin was

retrogressed for all countries. The persistent backup

for the Chinese and Indian nationals has been fed by

the large-scale immigration from India and China of

both professionals (EB-3) and advanced-degree profes-

sionals (EB-2) causing these preference categories to

retrogress as well, sometimes dramatically. Because of

their frustration with the oversubscribed second and

third preferences for their respective countries, Chinese

and Indian nationals have often sought relief under the

EB-11 or EB-12. Many of them have qualified for such

status which in turn has put a strain on these two cate-

gories and caused oversubscription. When the EB first

preference gets significantly backlogged for Chinese

and Indian nationals, as it was when this article was

written, their frustration is compounded because their

goal of faster immigration is stymied.

One of the truly great things about the EB-11 from

the standpoint of foreign nationals of any nationality is

that they are allowed to self-petition,17 i.e., no labor

certification or United States petitioner is required.

Labor certification can be cumbersome and time-

consuming, involving a test of the U.S. labor market to

determine whether qualified American workers are
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available and able, willing, and qualified to perform

the duties of the position asked to be certified.18 There

is no guarantee of labor certification success. All EB

petitions falling within the EB-2 and EB-3 categories

require labor certification except for those in the EB-2

that are job offer exempt because they are in the

national interest19 or because they are based on Sched-

ule A, Group II.20 As described above, both the EB-2

and the EB-3 have experienced visa oversubscription,

sometimes significant, for nationals of all countries.

Apart from oversubscription problems, perhaps the

worst thing from the foreign national’s point of view

about the green card process based on labor certifica-

tion is that it obligates the employee to work for the

sponsoring employer once green card status is achieved

despite the possible yearnings of a foreign national to

leave if he or she is working for the employer during

the sponsorship process. This obligation is not abso-

lute, and the foreign national is free to leave after

receiving green card status so long as both the foreign

national and the employer shared a bona fide intent

that the foreign national would take up or continue in

the offered employment once green card status is

obtained.21

Another factor that puts foreign nationals at a

distinct disadvantage during the entire green card pro-

cess based on labor certification is that the employer is

free to terminate the job offer at any point in the pro-

cess—theoretically, even one minute before green card

status is achieved. There are a few exceptions22 that

limit the power of an employer to sabotage a foreign

national employee’s ability to immigrate, such as

portability introduced by the American Competitive-

ness in the Twenty-First Century Act (AC-21).23 For

foreign nationals, these exceptions to employer domi-

nation and possible exploitation ameliorate their tenu-

ous situation somewhat, but labor certification is still

very much an employer’s game.

If an alien can self-petition, however, he or she is

not constrained to work for anyone. Freedom can be a

wonderful thing, indeed coveted by many foreign

nationals. No more feeling indentured or being stuck

in drudge or dead-end jobs or with overbearing, parsi-

monious employers or feeling guilty if one leaves for

greener pastures an employer who has been a green

card sponsor.

The ability to self-petition, however, must be

weighed against the fact that certain foreign nationals

have a greater likelihood of success if they are peti-

tioned for by a well-known, distinguished employer.

There is benefit in the cachet of a prominent employer

filing for a foreign national in that an examiner may be

more willing to believe that the work that the foreign

national will be doing is extraordinary and likely to be

of greater benefit to the United States. This is not

surprising. One of the 10 evidentiary groups, Group 8,

talks about providing evidence that the alien has

performed in a leading or critical role for organiza-

tions or establishments that have a distinguished

reputation.24

Premium processing is available for EB-11

candidates. This was not always the case. For an ap-

proximately three-year period between 2006 and 2009,

premium processing was not allowed for EB-11s.

Premium processing is a method by which petitioners

can secure faster adjudication of their immigrant visa

petitions. The benefit of premium processing is that it

speeds up the adjudication process considerably. The

USCIS guarantees a 15-calendar-day processing time

whereas non-premium processing EB-11s can take

many months to decide. The petitioner and/or foreign

national of a premium-processed petition might not

receive a decision after the 15 days but instead a

request for evidence (RFE). At least some type of re-

sponse has been received, however, which in many

cases beats what happens in a non-premium processed

case, namely, having to wait anxiously for many

months for a Service response.

The financial cost of premium processing is

considerable. The extra filing fee is currently $1,410

that is paid in addition to the Form I-140 processing

fee, currently $700. The Form I-140 is used in almost

all filings for EB status.

Other than the cost, is there any other disadvantage

to premium processing? From personal experience,

there is at least one. The chance that a premium pro-

cess submission will generate an RFE, unless one has
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a very strong petition, is significant. Although this is

mere speculation, the reason for this may be that

premium processing puts examiners under significant

time pressure to evaluate a case and to exercise the

careful, case-by-case consideration that is both re-

quired and appropriate. If an RFE is issued by the Ser-

vice, roughly three months will be allowed to respond,

putting the petitioner and the beneficiary somewhat

under the gun in terms of accumulating additional evi-

dence and preparing a response.

A misconception that exists among many foreign

nationals is that if they have received an O-1 extraordi-

nary ability nonimmigrant visa, they should have no

trouble qualifying for green card status as an EB-11. A

reviewing court might be inclined to share this view.25

This misconception exists because the requirements

for O-1 nonimmigrant status track closely those that

exist for EB-11 status. But it is a misconception. The

Adjudicator’s Field Manual (AFM) is very clear that

the approval of an O-1 for a foreign national applying

for EB-11 status may be a relevant factor, but it does

not automatically establish eligibility for the EB-11.26

Each EB-11 petition is treated separately and indepen-

dently, i.e., judged on its own merit. The O-1 nonim-

migrant visa classification has different standards and

criteria for aliens in the arts and motion pictures. O-1

foreign nationals are also not subject to a two-part

review that was the offshoot of Kazarian v. U.S.

Citizenship and Immigration Services,27 the only ap-

pellate court decision to deal with who qualifies for

EB-11. Discussed later, this second-stage review is un-

dertaken for every EB-11 and EB-12 petition. It is far

from impossible that a foreign national who has quali-

fied for an O-1 will fail to qualify as an EB-11 even if

the foreign national is performing essentially the same

job in the same field.

THE STANDARD OF EVIDENCE

Throughout my many years of practice, I found the

EB-11 and EB-12 immigrant visa petitions that I pre-

pared to be among the most interesting, challenging,

enjoyable, and satisfying work that I performed. Other

immigration cases seemed more cut and dry. What

makes EB-11 work different is that as the attorney, one

has to marshal evidence to satisfy the Service in a situ-

ation where the rules and standards have evolved

gradually. And you can say that there is a metaphysi-

cal, even artistic, aspect to preparing an EB-11 petition

as is discussed later. In other words, because an EB-11

petition is not decided on strictly legal criteria alone,

as the courts have recognized, and because subjectiv-

ity inevitably creeps into the decision-making process,

it pays to bring innovative and broad-minded and, yes,

sometimes sensitive thinking to the matter.

While processing petitions is a paper-driven process

and immigration counsel in business-related cases

rarely go to court, preparing an EB-11 or EB-12 seems

the closest thing to having to prepare a case for trial.

Facts have to be gathered and evaluated and competent

evidence mustered to persuade an examiner who may

be skeptical initially that the foreign national is quite

as good as claimed and is not just trying to find a way

around labor certification or to snooker the Service.

The examiner might also be looking, improperly it

should be noted, for a particular piece of evidence that

the examiner believes should exist if the foreign

national is truly “extraordinary” in his or her field.28 At

the end of the day, developing a strong EB-11 petition

is an endeavor that requires not only expansive think-

ing but also persuasive writing skills.

In terms of the standard of evidence, there are three

things to consider: (1) the statutory and regulatory

requirements themselves, (2) the reasons why the rules

were crafted the way they were and the goals and

purposes they are designed to achieve, and (3) the stan-

dard of review to which the USCIS will be held if its

decision to deny is challenged in federal court. The

following discussion covers both the statutory require-

ments as well as the regulatory ones found at 8 C.F.R.

§ 204.5(h)(3).

1. The Statutory and Regulatory Require-
ments

In order to determine whether a foreign national

qualifies for EB-11 status, the Service employs a two-

part analysis. First, the Service will determine whether

the petitioner has submitted evidence to show that the

beneficiary (1) has received a “one-time achievement”

(a major internationally recognized award) or (2)

qualifies under at least three of the 10 evidentiary
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groups established for this classification.29 Second, if

the petitioner establishes that the beneficiary has

received a one-time achievement or meets the criteria

of at least three of the 10 evidentiary groups, deemed

initial evidence by the regulations, the Service must

then determine whether the petitioner has submitted

evidence establishing that the beneficiary (1) has dem-

onstrated sustained national or international acclaim

and (2) has achievements that have been recognized in

the field of expertise, indicating that the beneficiary is

one of that small percentage who have risen to the very

top of the field of endeavor.30

The standard of proof that the Service will employ

in adjudicating an EB-11 petition is the “preponder-

ance of the evidence” standard. So long as a petitioner

submits relevant, probative, and credible evidence that

leads the USCIS to believe that the claim is “more

likely than not” or “probably true,” the standard of

proof has been satisfied, and the petition should be

approved.31

What does it mean as a practical matter to be one of

that small percentage who have risen to the very top of

the field of endeavor? This, obviously, is not an in-

quiry of a legal nature.32 There are questions left

unanswered in such a definition, such as, among oth-

ers, how big is the field one is talking about; how does

the Service treat “polymath” or “Renaissance-type”

foreign nationals who have established a solid reputa-

tion in several fields but, perhaps, have not risen to the

very top in any of them; must a research scientist or

scholar publish multiple papers in order to be consid-

ered to have made an original and major contribution

to the field or can only one paper suffice if notable

enough; is more than one contribution required as the

regulations speak in the plural, i.e., contributions; is

there a fixed or discernible approximate numerical

amount that constitutes that “small percentage?” In

Noroozi v. Napolitano,33 the district court found that

the USCIS was justified in finding that a foreign

national who rated in the top 17% of ranked worldwide

table tennis players was not part of that small percent-

age who have risen to the top. The category, according

to the court, is intended to be extremely restrictive by

design.34 However, somehow this extreme restrictive-

ness has apparently morphed for some into the decep-

tive catch phrase “the Einstein visa.” In 1972, journal-

ist David Halberstam wrote a best-selling book about

the Vietnam War entitled “The Best and The

Brightest.” Mr. Halberstam’s book focused primarily

on “whiz kids” who ultimately led us down the tragic

path to Vietnam. Perhaps Mr. Halberstam’s character-

ization unconsciously crept into how lawmakers and

attorneys, a generation later, have interpreted the

phrase “that small percentage” and “the very top of the

field,” eventually leading to monikers like “the Ein-

stein visa.” In Muni v. I.N.S.,35 the district court noted,

however, that it is possible to be part of that small per-

centage that have risen to the very top of the field even

if one is not a “superstar” or, by analogy, a “whiz kid.”

To the court and to those of like mind, limiting the cat-

egory to only “superstars” would ignore other more

important criteria.

The 10 groups of documentation/evidence men-

tioned at 8 C.F.R. § 204.5(h)(3) are as follows:

Group 1: Documentation of the alien’s receipt of
lesser nationally or internationally recognized
prizes or awards for excellence in the field of
endeavor.

Group 2: Documentation of the alien’s membership
in associations in the field for which classifica-
tion is sought, which require outstanding
achievements of their members, as judged by
recognized national or international experts in
their disciplines or fields.

Group 3: Published material about the alien in
professional or major trade publications or
other major media relating to the alien’s work
in the field for which classification is sought.
Such evidence shall include the title, date, and
author of the material and any necessary
translation.

Group 4: Evidence of the alien’s participation, ei-
ther individually or on a panel, as a judge of
the work of others in the same or an allied field
of specialization for which classification is
sought.

Group 5: Evidence of the alien’s original scientific
scholarly, artistic, athletic, or business-related
contributions of major significance in the field.

Group 6: Evidence of the alien’s authorship of
scholarly articles in the field in professional or
major trade publications or other major media.

Group 7: Evidence of the display of the alien’s work
in the field at artistic exhibitions or showcases.

Group 8: Evidence that the alien has performed in a
leading critical role for organizations or estab-
lishments that have a distinguished reputation.
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Group 9: Evidence that the alien has commanded a
high salary or other significantly high remuner-
ation for services in relation to others in the
field.

Group 10: Evidence of commercial successes in the
performing arts, as shown by box office re-
ceipts or record, cassette, compact disk, or
video sales.

There is also a catch-all in case these groups of

documentation do not readily apply to the beneficia-

ry’s occupation. The petitioner is free in such circum-

stances to submit comparable evidence to establish the

beneficiary’s eligibility.36 Comparable evidence often

takes the form of letters of endorsement, i.e.,

testimonials. In such a situation, according to the AFM,

the petitioner might be required to explain why there is

an absence of documentation from the 10 groups.37 The

Service’s view is that if a person is truly extraordinary,

there ought to be evidence from some of the ten groups

to back it up.38

It is not necessary in order to comply with the

requirements of any of the 10 groups to submit multiple

pieces of evidence. According to the AFM, the presen-

tation of a single document in the category might be

sufficient under the circumstances to satisfy the evi-

dentiary category as a whole. And the same set of

documents, or perhaps even a single one, can satisfy

the documentation requirements of more than one

group.39

There are two more evidentiary requirements that

must be met before an EB-11 petition should be

approved. The first, a statutory one, is that the foreign

national, although not required to have a job offer, e.g.,

labor certification, must still present evidence that he

or she is coming to the United States to continue work

in the area of expertise.40 Such evidence may include

letter(s) from prospective employer(s), evidence of

prearranged commitments, such as contracts, or a

statement from the beneficiary detailing plans on how

he or she intends to continue his or her work in the

United States.41 The second requirement, also statu-

tory, is that it must be established that the foreign

national’s entry into the United States will substantially

benefit prospectively the United States.42 Some even

within the Service have interpreted that the failure of

the regulations to discuss substantial prospective bene-

fit indicates that this particular requirement is normally

met if sufficient evidence exists to satisfy the other

statutory and regulatory criteria.43 Work by the foreign

national that is likely to benefit substantially the United

States prospectively should be interpreted broadly.

If evidence of a one-time major international award

is proffered, or, in the alternative, qualifying evidence

from three of the 10 groups, the inquiry, however, does

not end there. The Service will then engage in a final

merits determination (FMD), i.e., the Kazarian test, to

determine whether the evidence in its totality demon-

strates that the foreign national is among those who

have risen to the very top of the field.44 In other words,

there is no bright line test although, in perhaps the first

case to consider the question of whether satisfaction of

three of the 10 categories is sufficient by itself to es-

tablish eligibility, the court in Buletini v. I.N.S.45 came

close to sanctioning one. Kazarian, however, is the

only appellate decision on EB-11 eligibility, and it

came out squarely against a bright line test. Kazarian

has become the standard by which the Service assesses

whether EB-11 qualification is deserved. The Service

must evaluate the evidence as to whether it is compe-

tent, reliable, and credible regarding meeting the

requirements of each regulatory group that it aims to

satisfy and also whether it supports a reasonable

conclusion that the beneficiary truly stands out signifi-

cantly from his or her peers.

As a practical matter, the inclusion of the FMD test

as part of the EB-11 evidentiary standard makes it con-

siderably more difficult for foreign nationals to qualify.

It allows the Service to put into perspective the signif-

icance of the foreign national’s achievements. While

minimizing the importance of a foreign national’s

achievements might seem inappropriate, even deni-

grating to the foreign national and his or her support-

ers, it nevertheless is warranted in the context of decid-

ing the larger question as to who is truly among that

small percentage that have risen to the top. From a

procedural standpoint, the Service is freer to differenti-

ate more appropriately between the quantity of evi-

dence presented for each of the 10 categories and its

quality. In other words, a foreign national may have

submitted sufficient evidence to meet the requirements
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of at least three of the 10 groups, but does the evidence

support the primary focus of EB-11 qualification,

namely, that the foreign national be among the very

best in the field? On the other hand, the FMD test

provides the Service with great latitude—some would

say too much—to make decisions about qualifications

and subjects in which it has no particular expertise.

Take the concept “national or international acclaim.”

In Noroozi, the district court denied an Iranian national

EB-11 status despite the fact that he had arguably

established that he was a nationally acclaimed tennis

table champion by virtue of the fact that he was the

sole member of Iran’s table tennis team at the 2008

Beijing Olympics. The court found that the Service

had not erred in finding that Noroozi had failed,

however, to provide sufficient evidence to satisfy three

of the 10 evidentiary groups. In its FMD analysis, the

Noroozi court found that his world ranking placed him

considerably beneath the level of extraordinariness that

would have made him one of that small percentage

who have risen to the very top.46 Although not dis-

cussed in Noroozi, the court might have also backed

the Service had it denied the petition on the additional

grounds that Noroozi had insufficiently demonstrated

that he would continue to perform important work in

the field or that his skills and extraordinary ability

would be of substantial prospective benefit to the U.S.

At the end of the day, an examiner must evaluate

and weigh evidence when deciding an EB-11. In the-

ory, a petitioner could present competent, reliable, and

credible evidence from five of the 10 groups, but if the

examiner’s sense is that the beneficiary is not one of

the very best in his or her field, the petition should be

denied.47 The evidence and requirements listed in each

of the 10 regulatory groups is discussed later in detail.

But if meeting the requirements of at least three of the

groups does not guarantee success, then, one might

reasonably ask, what good are they, and what purposes

or objectives are they designed to achieve?

2. The Regulatory Purpose

When Congress drafted the language governing the

EB-11, it intended that in the absence of a major one-

time achievement, an alien could still qualify based on

a career of acclaimed work.48 The 10 regulatory groups

exist, presumably, as a way to demonstrate such a

career.

As an administrative agency tasked with deciding

many millions of applications annually, the Service

has adopted regulations to administer its decision-

making authority in a manner that is supposed to be

fair, reasonable, and non-arbitrary. But the regulations

are also designed to enable the Service to perform its

job as efficiently and, ideally, as expeditiously as is

possible. While many of its regulations do seek the

best evidence available to prove qualification for a

requested status or benefit, there are some that better

serve the purposes of administrative efficiency and

convenience as opposed to probative value.

The Service would likely not deny that some of its

rules are designed to make for easier adjudications.

When the regulations governing the EB-11 were first

adopted, the issue of a bright line test, i.e., merely

satisfying the requirements of three of the 10 eviden-

tiary groups, was very much in play. In a July 30, 1992,

letter from Lawrence J. Weinig, then-INS Acting As-

sociate Commissioner for Adjudications, to James M.

Bailey, former director of the INS Northern Service

Center, Mr. Weinig pointed out that the evidentiary

lists were designed to provide for easier compliance

by a petitioner and easier adjudication by an

examiner.49 Mr. Weinig’s statement that the list of 10

evidentiary groups was designed to make for easier

adjudications was seconded by Edward H. Skerret, the

then-Chief, Immigration Branch, INS Adjudications.50

It would appear that the Service implicitly realized that

the 10 documentary groups were not necessarily

designed to be the final word on eligibility because, as

previously discussed, it adopted a catchall to cover

situations where the ten groups obviously did not or

were difficult to apply. This catchall allows a petitioner

to submit comparable evidence to establish a benefi-

ciary’s eligibility.

Just like paper-counting was scorned by the Service

and its view adopted by the Kazarian court, the Ser-

vice should, in the interest of balance, demonstrate

flexibility when interpreting the 10 evidentiary groups

so that it is not overly restrictive and harsh. The ap-
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plication of fixed rules or administrative dogma merely

because it is easy to apply does not foster good deci-

sions, only faster ones. Just as with national interest

immigrant visa petitions, case-by-case consideration

and open-mindedness are necessary if the process is to

work well.

3. The Federal Court Standard of Review

If an EB-11 petition fails at the service center, an

appeal can be taken to the Administrative Appeals Of-

fice (AAO).51 If unsuccessful there, administrative

remedies will be considered exhausted, and the peti-

tioner is free to bring an action in federal district

court.52 It will be difficult to win there. The standard of

evidence that the court will employ requires that it

uphold the Service’s decision unless it was made

without a rational explanation, i.e., is arbitrary or capri-

cious; inexplicably departs from established policies;

or rests on an impermissible basis, such as invidious

discrimination against a particular race or group.53 This

is known as the abuse of discretion standard. In addi-

tion to employing it, a reviewing court will employ the

substantial evidence test regarding factual findings

which underlie the Service’s exercise of its

discretion.54 The court’s task is not to “engage in an in-

dependent evaluation of the cold record” or to “substi-

tute its judgment for that of the agency.”55 The court’s

job on review is to determine whether the agency has

“considered the pertinent evidence, examined the rele-

vant factors, and articulated a satisfactory explanation

for its actions.”56

In applying the aforementioned standards, one

district court chastised the Service, however, for

promoting the position that when reviewing an EB-11

petition it need not compare it to how it has treated

other petitions adjudicated for those performing simi-

lar or identical work in the field.

THE 10 GROUPS OF
DOCUMENTATION

Before discussing each of the 10 groups, it should

be emphasized that the Service will examine all docu-

mentation submitted to satisfy each of the 10 groups to

ensure that it satisfies the regulatory requirements.

Vagueness and the failure to establish clearly that, for

instance, an original work has had a major impact on

the field as a whole will likely lead to a Service RFE

and possibly a denial.

Before listing the 10 groups of documentation, a/k/a

original evidence, the regulations provide that the evi-

dentiary burden for EB-11 is met if a petitioner can

submit evidence of a one-time achievement (that is, a

major internationally recognized award).57 This ap-

pears to be a definitive piece of evidence for determin-

ing if extraordinary ability exists, almost beyond

challenge. Why so? Likely because Congress men-

tioned a Nobel Prize as being the standard bearer to

measure what are “major” awards. Relevant to Con-

gress was likely the fact that the bodies issuing such

major internationally recognized awards are usually

composed of persons who themselves have achieved

at very high levels and have been recognized by their

colleagues for their noteworthy achievements. For

instance, nominations for the Nobel Prize in Physics

are by invitation only. Qualified nominators are limited

by statute to Swedish and foreign members of the

Royal Swedish Academy of Sciences; members of the

Nobel Committee for Physics; Nobel Laureates in

Physics; Tenured Professors in the physical sciences at

the universities and institutes of technology of Swe-

den, Denmark, Finland, Iceland, Norway, and the

Karolinska Institute in Stockholm; holders of corre-

sponding chairs in at least six universities or university

colleges selected by the Academy of Sciences; and

other scientists from whom the Academy may see fit to

invite proposals.58 To be included in such a prominent

group of persons obviously denotes either great distinc-

tion or at least considerable expertise in the field of

physics. One would be hard-pressed to come up with a

better objective way of measuring extraordinary abil-

ity than recognition by one’s peers who are persons of

prominence in the field and, by virtue thereof, are

likely to have a better sense of what it takes to succeed

in the field and to know those who have achieved at

the field’s highest levels.

While the logic in specifying receipt of a major

internationally recognized prize as a virtual definitive

factor in assessing extraordinary ability is almost be-

yond cavil, one must recognize that there are such

things as one-time wonders, i.e., those who achieve
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greatly but once. No offense is intended to those who

might be construed as such. The world of athletics and

the performing arts—and undoubtedly the sciences and

business too—is filled with persons who achieved

mightily just once or for a brief time and then faded

into relative obscurity.

The fact that someone can be at the pinnacle of their

career for a brief period and then fall quickly from

grace in no way disparages the greatness of that indi-

vidual, who was able to rise at a point in time to auspi-

cious heights. What it means simply is that the person

rising to such heights was unable to sustain it. There-

fore, whatever achievement went into reaching such a

lofty position and the accolades justly due for having

reached there at all are of lesser societal value because

the time spent there was not protracted, i.e., of sus-

tained duration, but short-lived and therefore more apt

to have been of limited impact. Congress was on the

money to require of those seeking EB-11 that their

national or international acclaim be “sustained” be-

cause the ability of someone to substantially benefit

prospectively the United States is likely limited if the

foreign national’s achievements are not sustained.59

Receipt of a one-time major internationally recog-

nized award is, however, an evidentiary criterion of

limited value but for those seeking qualification in the

arts or athletics and, to a minimal extent, the sciences.

The arts have the Academy Awards, the Tony Awards,

the Emmys, the Grammys, Nobels, and Pulitzers.

Athletics have, among others, most valuable players,

scoring leaders, selection to all-star teams, and player

and rookie of the year awards. What do scientists,

educators, and business persons have? Except for the

Nobel, it can sometimes be difficult to come up with

the names of other major, national or international

awards for scientific achievement. The situation is

even more proscribed for those achieving mightily in

business or education. To be perfectly clear, awards

for scientists, businesspeople, and educators do exist,

but significant research may be required to uncover

them, and the awards that do exist are hardly household

names because coverage of them is likely to be limited.

Another point to consider is what some of these ma-

jor awards really measure. Athletic awards are a

relatively straightforward, accurate, and objective

measure of ability because compiled statistics (stats)

play such a large part in determining the pecking order

of star status. Stats are, for the most part, as “fair” a

measure of an individual’s performance as is available.

Not perfect, but at least objective and therefore fair al-

though, of course, stats don’t always tell the whole

story. Many great athletes have compiled a career full

of great stats—think the immortal, great Chicago Cubs

shortstop Ernie Banks60—only to never bring home a

championship and its glory to the hometown fans. The

Cubs were perpetual cellar dwellers when Ernie starred

in Chicago to the deep consternation of Cubs fans, a

fate that was finally and happily exorcised in 2016

when the Cubs won the World Series and brought all

the considerable misery for Cubs fans to an end. And

there can be legitimate disagreement, even griping—

good-natured one hopes—among knowledgeable

people about what the stats truly mean as was appar-

ently the case when the Service denied an EB-11 peti-

tion to Craig Muni, a stand-out defenseman at the time

for the Edmonton Oilers, the winners of three Stanley

Cups while Muni was a team member. A district court

disagreed with the Service’s analysis of whether Muni

was an extraordinary player in which the Service

ignored the significance of being part of a team that

had won three Stanley Cup championships after a

grueling season and playoff process.

But is it unreasonable, or worse, petty, to believe,

notwithstanding the lofty credentials of decision-

making members, that awards in any field can be

based, at least occasionally, on an unacceptable level

of calculation and self-interest by those involved in the

process? Consider the arts where the Motion Picture

Academy has decided to change its format by having

three “best movie” categories. One noted critic has

called this move tantamount to the Oscars becoming

the People’s Choice Awards.61

The Me-Too movement has highlighted the large-

scale sexual depredations that have gone on in Hol-

lywood not infrequently and for all too long. Who

knows what role sexual and other kinds of favors have

played in influencing the vote of the members of the

Academy of Motion Pictures? Even the Nobel Prize,

long considered the Holy Grail of prizes, has fallen
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victim to sex-for-favors shenanigans and controversy.

The New York Times carried a story in its April 12,

2018, edition of a scandal involving the Nobel com-

mittee to determine its prize in literature.62 The spouse

of a member of the Swedish Academy in the literary

field was accused of abusing women over a 20-year

period and was recently sentenced to two years in

prison for rape.63 The entire experience was an obvi-

ous black eye against the integrity of the Nobel award

process. The Nobel Prize committee decided not to

award a prize for literature in 2018, and a new organi-

zation, The New Academy, popped up to fill the void.64

The Pulitzer Prize faced a similar problem recently

when one of its chairmen had to step down amidst al-

legations of sexual misconduct.65

Who knows how such salacious activities may have

affected who received an award and who did not? How

often does stuff like this happen? No one really knows,

and if they do, they’re usually not talking. As one col-

umnist noted, prize-giving controversies—some more

serious than others—go back millennia.66 Perhaps

things will change now for the better as people become

more willing to discuss problems of this kind more

openly and honestly.

If a foreign national receives a major internationally

recognized award, further inquiry, including the FMD

phase, into whether the foreign national should be

granted EB-11 status is likely to be attenuated. Such

inquiry should involve the following: (1) whether the

foreign national will continue work in the field, (2)

whether the foreign national will be engaged in work

or activity that will substantially benefit prospectively

the United States, and (3) the FMD test that will look

at two factors. The first is whether the foreign national

has “sustained” national or international acclaim.67 The

second is that notwithstanding receipt of a major

international award, does the evidence show that the

foreign national is someone who is among the very

best in the field? Common sense dictates, however, that

the Service might be reluctant to delve too deeply into

whether a foreign national who has won a major

internationally recognized award, such as the Nobel

Prize or an Academy Award, enjoys sustained acclaim

or acclaim that is a mere flickering flame. Also, absent

evidence to the contrary, it is unlikely that the Service

would question whether the foreign national will

continue to engage in work that will substantially ben-

efit prospectively the United States. In theory, such

considerations could come into play, however, if a

foreign national is senior in age, has effectively retired,

or suffers from some mental or physical impairment

that detracts from his or her ability to contribute in a

meaningful way to work or activity in his or her field.

But the Service may be reluctant, because it would ap-

pear unseemly, to argue the point that someone who

has won a major international award does not qualify

for EB-11.

Group 1: Documentation of the foreign
national’s receipt of lesser nationally or
internationally recognized prizes or awards
for excellence

The Service lists receipt of awards that are lesser

than a major internationally recognized award as one

of the 10 enumerated groups of evidence. The awards,

however, must be “nationally or internationally”

recognized as demonstrating excellence in the field of

endeavor. To establish that these prizes or awards are

nationally or internationally recognized for excellence

in the field of endeavor, Service RFEs have requested

such documentation as the following:

E the criteria used to give the prizes or awards;

E national or international media coverage of

prizes or awards;

E the reputation of the organization granting the

prizes or awards;

E who are considered for the prizes or awards,

including the geographic scope from which

candidates may apply;

E how many prizes or awards are awarded each

year;

E previous winners who enjoy national or interna-

tional acclaim; and

E how prizes or awards are given for excellence in

the field.

A petitioner is free to submit any other information
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about the prizes or awards that would help to establish

that the prizes or awards should be considered nation-

ally or internationally recognized prizes or awards for

excellence in the field of endeavor.

The AFM also explains that awards with national or

international recognition will probably be reported in

the media. While such media reports, according to the

Service, might not focus on the alien, they might be

relevant to the degree of recognition of the award

itself.68

A problem with this category is that little guidance

exists as to what constitutes a “major” award. And

while the regulations state that an award that is less

than a “major” award is acceptable, how much “less”

can it be? Congress used the Nobel Prize as an example

of what amounts to a major international award. With

40,000 visas available to the EB first preference, surely

Congress did not intend, however, to limit EB-11 only

to Nobel winners.

In assessing the weight to be given to an award

received by an EB-11 foreign national, the AFM states

that the focus should be on “the alien’s receipt of an

award or prize, as opposed to his or her employer’s

receipt of the awards.”69 If an employer was the recipi-

ent of the prize or award, then the evidence must show

that the basis for the awards or prizes is directly attrib-

utable to the alien. If an alien receives a “group

award,” the USCIS has in the past been reluctant to

give it evidentiary weight.

The fact that the USCIS discounts the evidentiary

value of awards to employers or group awards is, to

say the least, curious and, in some situations, short-

sighted. This position seems to be a clear example of a

rule of administrative convenience. It makes deciding

cases easier and faster, and that’s about it. It might be a

sensible position for the Service to take if we were

talking about one, possibly two employer or group

awards, but what if there are multiple group or em-

ployer awards? Shouldn’t group members in a situa-

tion where multiple awards or frequent recognition has

been achieved be able to benefit from that? Of course,

this is a more demanding determination for an exam-

iner to undertake and one that requires considerable

nuanced reflection and thus more time. But the eviden-

tiary value and significance of employer or group

awards should not be discounted if for all practical

purposes they help to produce a more fair and accurate

adjudication. Two examples should help support the

point.

In the entertainment world, All in the Family and

The Mary Tyler Moore Show were hit American televi-

sion comedy series during the 1970s. Both received

nine nominations for a Primetime Emmy Award for

Outstanding Writing for a Comedy Series. The Mary

Tyler Moore Show won five times, All in the Family

three times. This Emmy is an annual award recogniz-

ing, among other categories, writing excellence in a

regular comedic series, most of which can be described

as situation comedies. The awards first began in 1955.

Usually there are three to five nominees in the field,

and the award is given for the writing on a single

episode although undoubtedly those voting are influ-

enced by the overall quality of the series in general.

Interestingly, most of the time, only one or two writers

received the award despite the long-term popularity of

both shows and the fact they likely employed large

writing staffs to churn out quality programming week

after week. Would it not be fair to say that the other

writers on shows that had nine nominations for best

comedic series had established “their chops” as writers

of extraordinary talent?

Discounting the probative value of group or em-

ployer awards contravenes a finding made by the

district court in Muni v. I.N.S..70 In finding that the

foreign national qualified for EB-11, the court took

note of the fact that Muni played a role in the Edmon-

ton Oilers’ three Stanley Cup championships. It stated

that “there is a direct correlation between a team’s per-

formance and its players’ performances and the cor-

relation is even stronger where key players are

concerned.”71 A team’s performance can reflect indi-

vidual ability according to the Muni court.72 The deci-

sion also noted that Muni was a starting defenseman

on his hockey team and had a very good plus-minus

ratio.73 Of the Service’s denial, the court stated reprov-

ingly, “The INS seems to believe that being a good

player on a great team does not establish one’s ability,
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but it offers no explanation why we should accept such

a counterintuitive belief.”74 Another important point

made by the Muni court was its refutation that estab-

lishing “superstar” status was necessary to be accorded

EB-11 status.75 In fact, it stated that the Service misap-

plied the proper EB-11 standard in its position that only

all stars or the highest paid players in the league are

worthy of EB-11. The court opined, “The Oilers’

Stanley Cup victories while Muni was a key player

arguably are evidence of a major, internationally

recognized award that establishes Muni’s international

acclaim and recognition in the field.”76

Not only is the Service’s position regarding group

or team awards counterintuitive and too narrow but

also there is no support for it in the plain language of

the statute or the regulations. There is no doubt that the

adoption of the standard that only “personal” awards

or recognition counts makes it easier for the Service to

determine who is of EB-11 merit. But easier adjudica-

tions do not make for better adjudications.

One of the groups of documentation (Group 8),

discussed later, is evidence that the foreign national

has performed in a leading or critical role for a distin-

guished organization. Is it not self-evident that if an

organization has won an award that has brought it

distinction and the foreign national was a key member

of the driving group that obtained this award on behalf

of the organization, then that award reflects quite fa-

vorably on the foreign national? From the foreign

national’s point of view as well as that of the EB-11

petitioner, the award would be probative that the

foreign national, because he or she was a key member

of the driving group that brought distinction to the

company, played a “leading role” in the organization’s

success. The Service apparently shared this point of

view when it formulated Group 8 criteria. Paradoxi-

cally, the Service might recognize a group or employer

award or recognition for Group 8 purposes, but not for

Group 1 purposes.

The USCIS should not be so quick to discount the

significance of group recognition, particularly where

the group has won numerous awards and the foreign

national has played a significant, major, and therefore

leading role in the organization’s success. Group

awards, or championships as the Muni court recog-

nized, do have evidentiary value in terms of determin-

ing which individuals are the very best.

In at least one petition that I handled, the Service

raised the point that an award was non-probative

because, among other reasons, it was restricted to

persons under the age of 40, thereby inherently exclud-

ing persons older than 40. While the Service has a

point, it can also be argued that many awards in partic-

ular fields, e.g., athletics, are de facto age-restricted.

For instance, it would be challenging, without Google,

to name a professional athlete who has won a major

award or championship after reaching the age of 40—

although in 2019, Tom Brady of the New England

Patriots became the first NFL quarterback to win a

Super Bowl at the age of 40 or more. But persons older

than 40 appear to be favored in other contexts. Most

Nobel and Pulitzer Prize winners receive their awards

when they are well into middle age or older, which

might be based on the fact that the award was based on

the “whole” of their career rather than one particular

achievement. Is there not an argument to be made that

people under 40 have a more difficult time winning

awards, except in athletics, because their age works

against them and they are expected to wait their turn

for public approbation and reward?

Moreover, there are a number of arguably major

international awards that are limited by factors other

than age, such as gender, race, religion, or ethnicity.

For example, in the case of women, such awards might

include the Stevie Awards for Women in Business, the

Inspiring Science Award, and the Innovating Science

Award sponsored by the Estee Lauder Companies, the

National Association of Women Business Owners

(NAWBO) Awards, and international beauty pageants.

Would the Service discount their probative weight

because they are inherently gender restrictive?

Group 2: Documentation of the alien’s
membership in associations in the field for
which classification is sought, which
require outstanding achievement of their
members, as judged by recognized
national or international experts in their
disciplines or fields

Probably the clearest way to describe what this
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group encompasses is the guidance provided by the

AFM which describes which evidentiary criteria do

not qualify. The following are instances where an

alien’s membership in a particular association will not

be given much, if any, weight:

E it is based solely on a level of education or years

of experience in a particular field;

E it is based on the payment of a fee or by subscrib-

ing to an association’s publications; or

E it is based on a requirement, compulsory or

otherwise, for employment in certain occupa-

tions, such as union memberships or guild affili-

ation for actors.77

The reason why memberships like the above fail to

impress is that they do not require as a condition of

membership that a foreign national have done anything

outstanding or noteworthy in the discipline or field.

Group 3: Published material about the
alien in professional or major trade
publications or other major media relating
to the alien’s work in the field for which
classification is sought (including the title,
date, and author of the material, and any
necessary translation)

While having at least marginal value for foreign

nationals in each of the five articulated fields, i.e., the

arts, sciences, athletics, business, or education, this ev-

identiary group has particular value for persons in the

fields of business and education. If persons in business

and education have accomplished extraordinary things,

it is reasonable to believe that there will be published

material about them in major trade publications or

other major media. One interesting development in the

last decade or two is the fact that print journalism is no

longer the major purveyor of written material about

persons of interest; one is as likely, if not more so, to

find extensive media coverage of noteworthy persons

on the internet.

When submitting published material about the

foreign national, it is important to include information

about circulation, the intended audience of the publi-

cation, and the date and title of the author.78 To qualify

as major media, the publication should have a signifi-

cant national or international distribution. If a publica-

tion serves only a local audience, it might not have ev-

identiary weight.79 And the Service is not persuaded

that international accessibility via the internet by itself

is a realistic indicator of whether a given publication is

“major media.”80 The petitioner is still expected to

provide verifiable evidence that is reliable, credible,

and competent to establish that the publication, or

internet website, is a professional or major trade publi-

cation or major media. Because of its open, user-edited

nature, information gleaned from Wikipedia will be

accorded little if any weight.

How often does the foreign national have to be in

the news for EB-11 purposes? In Rijal v. U.S. Citizen-

ship & Immigration Services, the court criticized the

USCIS for heightening evidentiary requirements when

it said that the foreign national had to be in the news

for more than just a “limited period of time.”81 Other

than entertainment figures eager for the exposure, i.e.,

any publicity is good publicity, or professional athletes,

how many scientists, artists, educators, and business

people are regularly in the news? While some may be

eager for public attention, many quite accomplished

people prefer, for a variety of reasons, to work outside

the public spotlight. Their only public exposure may

have occurred for a limited period of time (which could

be to their liking), but in no way does this reflect on

whether or not they possess extraordinary ability.

Another interesting question regarding this category

is how “national” in circulation or readership does a

publication have to be? The AFM talks about a signifi-

cant “national or international distribution.” But as the

court stated in Russell v. INS,82 “Nowhere in the rele-

vant language of the INS regulation is there a require-

ment that the submitted media publications be from

news outlets throughout the country.”

In its RFEs discussing Group 3 evidence, the Ser-

vice likes to mention The New York Times as a publi-

cation that nominally serves localities but, unlike local

papers, would also qualify as major media because of

its significant national distribution. According to recent

statistics, The New York Times is the leading or among

the top two or three leading newspapers in the United
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States by daily circulation with over 500,000 copies

sold daily and over one million on Sundays. World-

wide, some studies list it as the third largest by

circulation. But there are many good metropolitan

newspapers that do not have national circulations, such

as, among others, The Philadelphia Inquirer (20

Pulitzers, daily circ. 158,000), the Baltimore Sun (15

Pulitzers, daily circ. 133,000), the Atlanta Journal-

Constitution (seven Pulitzers, daily circ. 231,000), and

The Seattle Times (10 Pulitzers, daily circ. 229,000).

These are clearly major newspapers, at a minimum on

a state-wide or even regional basis, and with quite a

few Pulitzers under their belt. Would the Service give

them little credibility as media with national heft and

look instead at only the top five or perhaps 10 or 15

newspapers in terms of overall circulation?

Some surveys have pegged USA Today as the num-

ber one newspaper by circulation in the United States.

It is difficult to make this point without sounding

superior, but shouldn’t mention in metropolitan news-

papers that have won several Pulitzers count for at least

as much as mention in the USA Today? As important

as distribution is, perhaps the Service should focus to a

larger degree on a publication’s “influence” as many

sources important to public debate and the public inter-

est, e.g., intellectually oriented or think tank journals,

are no longer found at newsstands and for the most

part must be ordered directly from the publisher.

People magazine boasts a wide national and interna-

tional circulation, but its importance to an informed

citizenry is a matter for debate.

In defining a “major” publication, Service RFEs

indicate that it looks to the following: (1) the title, date,

and author of the published material, (2) the circula-

tion (online and/or in print), (3) comparative circula-

tion data of major publications in the field, and (4) the

intended audience of the publication. While these seem

sensible criteria, they still do not provide an EB-11

petitioner with all that much guidance. What does

“intended audience” mean? It is possible that greater

probative value in terms of circulation is given to the

newspapers and journals whose intended audience

consists of persons with greater education and of a

higher economic status. Perhaps it should be or, in fact,

is that way, but would the Service be willing to admit

as much? How much comparative circulation data does

the Service need to determine if a publication is ma-

jor?

Would the Service accept an interview or a bio piece

about the foreign national’s work? Must the article

about the foreign national be written by a credited

journalist; if so, must the journalist enjoy a reputation

for prominence or “extraordinariness?” If the foreign

national has won an award, though less than a major

one, and it is covered by five major publications who

make mention of the award but provide hardly any

other information about the foreign national and his or

her work, would this be okay? It is impossible to know

for sure based on mere reading of the regulations. The

Service often comes to grips with these kinds of issues

in the context of an administrative appeal. This makes

it both helpful and important to stay current with both

precedent and non-precedent decisions of the Adminis-

trative Appeals Office (AAO) that are now available

online.83

One trend that seems to have taken hold is the pro-

liferation of firms offering to obtain media coverage

for foreign nationals looking to obtain EB-11, EB-12,

or O-1 status. For a fee, these firms offer to arrange

media coverage for a paying customer. Some or most

of such coverage may be legitimate, but one would

have to assume that there are flacks out there assisting

unqualified candidates for EB-11 status. And the fact

that there may be many willing customers of such ser-

vices is not at all surprising given the stakes involved.

After all, neither the regulations nor the AFM is

particularly clear about what the nature and content of

the published material should be.

The Service appears to be cognizant of this develop-

ment, namely that published material is really, in some

cases, nothing more than promotional literature de-

signed to bolster an application. It should be noted,

however, that some marketing material might be ac-

cepted by the Service in appropriate circumstances.84
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Group 4: Evidence of the alien’s participa-
tion, either individually or on a panel, as a
judge of the work of others in the same or
an allied field of specialization for which
classification is sought

The AFM offers virtually no additional guidance

regarding what evidentiary material the Service is

looking for in this category. It merely states, “Deter-

mine whether the alien has acted as the judge of the

work of others in the same or in an allied field of

specialization.”85 Perhaps no additional guidance is

necessary because the language of the regulation

seems clear enough. This evidentiary criterion is likely

used most often in determining extraordinary ability in

the sciences. Scientists publish regularly the results of

their original research, and their importance is en-

hanced if they are published in peer-reviewed journals.

A peer-reviewed journal is defined by Black’s Law

Dictionary as, “A publication whose practice is to

forward submitted articles to distinguished experts

who screen them for scholarly or scientific reliability,

the idea being that articles actually published have al-

ready withstood expert scrutiny and comment.”86

It makes sense that if a scholarly article has been

examined by distinguished experts and found to be

worthy of publication, then the work is reliable and

worthy of widespread dissemination in the marketplace

of ideas. This seems true until one considers who may

be doing the peer review. The institutions employing

scientists and artists do not always have their best and

most knowledgeable employees performing this task.

Some organizations, whether they deal in goods or ser-

vices, education, cultural or academic pursuits, or

research, among other fields, likely foist review work

upon junior employees whose time and work product

are deemed less valuable and important to the employ-

er’s bottom line, reputation, or strategic goals and

mission. In the academic world, it is questionable

whether those doing peer review are rewarded with

increased opportunities for tenure, promotion, or

grants. Advancement is more likely accessible to those

who come up with exciting new findings or ideas.

As an example of this phenomenon, let’s take the

field of accounting. Auditing, an accounting function,

which is vital to ensuring that a business is operating

efficiently and aboveboard, is often assigned to em-

ployees who are more junior in status or presumed less

capable of generating revenue for the organization. De-

spite the major importance of what they do, auditors

are, accordingly, often compensated less than employ-

ees in the organization who are revenue producers.

Lest accountants feel that they are being unfairly

singled out, it is interesting and only fair to note that

the legal world in many cases operates in a similar

fashion, e.g., law clerks who just graduated or are a

few years out of law school are called upon to draft the

opinions of the justices for whom they work.

Some might say, “But that’s the accounting world.

The sciences and the arts don’t operate this way.”

Perhaps, but common sense and sound business prac-

tice lead one to the conclusion that even the sciences

and the arts are bound by the rules of a competitive

marketplace. Human beings know all too well that

career advancement is more apt to be achieved by

those engaged in original research as opposed to those

engaged in review work or trying to replicate anoth-

er’s original contribution notwithstanding how impor-

tant these tasks may be. It would be far from incred-

ible that peer review work in the sciences is not being

handled by the best minds in an organization, or its

most established scholars, but by more junior staff.

They are likely quite bright and capable in their own

right, but their time is less valuable to the organization

as a rule.

So what, some might say. Accepting the logic of the

foregoing does not mean that peer reviewers do not

have a level of expertise worthy of consideration in as-

sessing who does or does not have exceptional ability

in a field. There is truth to this point, but as will be

discussed later in the section dealing with Group 5 ev-

idence, the scientists are experiencing a problem with

the reliability and reproducibility of their research.

Having lesser scientists review original research can

complicate this very real problem.

No matter who is doing the reviewing, even if it is

the best minds, it cannot be gainsaid that some scien-

tists are deeply concerned that the peer review system

is not working as well as it should.87 Finding solutions

to the problem, however, may not be easy. In a recent
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article, the New York Times referred to a recent study

in Psychological Medicine that described four types of

bias that came into play in reviewing research on

antidepressants: publication bias, outcome reporting

bias, spin, and citation bias. Positive studies, accord-

ing to the report, were cited three times more than neg-

ative studies yet only one half of the research per-

formed was positive in nature.88

The failure to cite negative research, obviously, is

damaging to scientific credibility and integrity. The

Service itself has recently adopted the view that it

should see negative consultative reports as well as pos-

itive ones when adjudicating O-1 petitions.89

Group 5: Evidence of the alien’s original
scientific, scholarly, artistic, athletic or
business-related contributions of major
significance in the field

This evidentiary group and Group 6 are most useful

in determining extraordinary ability in the sciences,

and of limited value outside it, despite the regulation

including “original . . . artistic, athletic, or business-

related contributions of major significance.”90 All

artistic renderings are for the most part original unless

they blatantly copy the work of another. Someone can

copy an original and if it differs in some notable or

significant way, it then becomes an interpretation of

the original and therefore something of an original

itself.

It should be noted that the regulations speak of

contributions, i.e., in the plural, of major significance

as opposed to a solitary, lone contribution. Should the

regulation be read literally? One would think and hope

not. Albert Einstein made numerous major, significant

discoveries in the field of physics, including his

revolutionary theories on general and special relativity.

Interestingly, he won the Nobel Prize in 1921 for his

work not on relativity but on the photoelectric effect. It

seems fairly safe thinking that had he merely pro-

pounded either of his relativity theories and that either

was his sole contribution to the field of physics, that

would have been a sufficient contribution to satisfy the

regulatory requirement. And in the business world, the

work of Jeff Bezos in founding Amazon or Bill Gates

in founding Microsoft would likely be sufficient for

Group Five purposes even if it was their sole contribu-

tion to the field of business.

It seems that in the arts what is really being looked

at is the significance of an artistic rendering and

whether it is “major” or not. What is also being looked

at apparently is the body of an artist’s work and its ef-

fect on the field “as a whole.” These requirements of a

major contribution that affects the field as a whole limit

significantly the number of foreign nationals who

might qualify as it can take many years for an art work

or a body of work to be recognized as of “major

significance.” Sometimes fame and recognition do not

come within the extraordinary person’s lifetime—

think Vincent van Gogh and the countless other artists,

scientists, and extraordinary people who did not enjoy

recognition and rewards, sadly, until after death.

The Group 5 category as it applies to scientists is

apt to some degree in its emphasis on a contribution’s

“originality.” A better case can be make that it is the

“significance” of scientific research and accomplish-

ments that is more important to the public welfare.

Regardless, both objectives, “originality and signifi-

cance” are important in light of the huge sums of

money invested by the government, not-for-profit

institutions, private and public universities, and the

private business sector to fund scientific research

designed to advance the scientific field and improve

living conditions.

Another noteworthy concept to be gleaned from the

language of this evidentiary group is that the Service

focuses on tangible achievements and work product

that have contributed in a meaningful way to advanc-

ing the field or which have had a significant impact on

the field. A foreign national’s potential to have a

dramatic effect in the future on some aspect of his or

her discipline is of no consequence to the Service. It

looks only at contributions, i.e., work that has already

been produced that has impacted the field. One won-

ders whether Congress foresaw the limitations of its

using language that EB-11s should focus on “a career

of acclaimed work in the field” when determining who

should qualify for EB-11 status. That language has

been interpreted by the USCIS as meaning that only

accomplishments and contributions count, admittedly
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a quite reasonable interpretation. Perhaps Congress

would have preferred that the Service occasionally

take a chance on foreign nationals with acknowledged

great potential who, because of a regulatory interpreta-

tion that focuses solely on concrete achievement,

might decide to take their talents elsewhere.

The concept of “effect on the field as a whole”

mentioned above and whether a foreign national can

demonstrate that what he or she has done has “influ-

enced” others is exactly what was at issue in Visinscaia

v. Beers.91 In that case, a female dancer from Moldova,

who at the age of 15 had achieved a world class rank-

ing in the field of ballroom dance and a world champi-

onship in the Junior II Ten category, argued, among

other things, that she had made an original contribu-

tion to the field of dance. Her claim to fame in her eyes

was her development of “certain weight transfer

techniques” that allowed her to preserve a “sterling”

(her words) technique and form, particularly through

individual transition pieces. In support of her asser-

tions, she submitted endorsement letters that cor-

roborated her development of this technique. In the

opinion of the court, however, she failed to provide

any evidence that specific studios or academies were

now using her techniques or whether specific top

competitors had adopted it. The court did not address,

however, the possibility that the uniqueness of her

technique and its overall difficulty made it too demand-

ing to teach or utilize widely, and, therefore, it would

not have been practicable to teach the technique in

dance academies or studios. The court also emphasized

that the Service’s interpretation that the research must

make a contribution to the field as a whole need not be

supported, as the plaintiff in Visinscaia argued, by the

statutory language or the congressional history leading

up to the adoption of IA90.92

In assessing whether the requirements of this group

have been met, the Service, when considering publica-

tions, looks at such factors as the type of journal or

publication in which the article appears, whether it is

scholarly, whether it is national or international in

scope, the circulation of the journal, whether the

foreign national is the primary author of the article,

and the number of times it has been cited by others in

the field.93

The sciences have been having a difficult time lately,

in fact a veritable black eye you might say, regarding

the “reproducibility” of experiments whose results and

findings have been published and widely disseminated.

The problem first made headlines in 2005 when Stan-

ford Professor John Ioannidis brought this problem to

the public’s attention.94 Then in 2012, the biotechnol-

ogy firm Amgen tried to reproduce 53 “landmark”

studies in hematology and oncology.95 The company

could only replicate six. A 2015 study estimated that

American researchers spend $28 billion a year on ir-

reproducible preclinical research.96 A recently pub-

lished book written by Richard Harris, “Rigor Mortis:

How Sloppy Science Creates Worthless Cures, Crushes

Hope, and Wastes Billions,”97 for those interested in

the topic, provides a thorough and thoughtful history

and discussion. In a report produced by two members

of the National Association of Scholars, David Randall

and Christopher Welser, they cite political threats to

the validity of scientific studies although their report

focuses primarily on the “use and abuse of statistics.”98

Perhaps many findings cannot be reproduced because,

simply put, they are outright wrong.

What does this have to do with Group 5? Quite a

bit, actually. What good is writing articles based on

original, significant research and having them cited

copiously in the scientific literature if the research on

which they are based is wrong? Well, one might ask,

how is the Service supposed to know that? Admittedly,

it cannot. But this does not change the premise that

perhaps the Service, because Congress has forced it to

assume a role outside of its competency, is placing

undue weight on the volume of original research that a

scientist produces and its reception by the scholarly

community in the form of citations and other homage

as opposed to whether or not the research supporting

the alleged contribution is sound.

There are those in the scientific community who

believe that the non-reproducibility problem is being

exaggerated, and they may well have a point.99 But the

whole controversy raises a very interesting question.

Until the scientific community can silence effectively

its critics about the non-reproducibility problem,

perhaps the Service should be focusing to some degree,
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even if it’s just a little, on the “potential” of scientific

research as opposed to whether the research has con-

tributed to the field simply because it is being used.

Obviously, to some extent and it is hoped a small one,

some bad research is out there, and, when this hap-

pens, little of value is actually being “contributed.”

Group 6: Evidence of the alien’s author-
ship of scholarly articles in the field, in
professional or major trade publications or
other major media

According to the AFM, the academic world consid-

ers an article to be scholarly if it reports on original

research, experimentation, or philosophical

discourse.100 It is written by a researcher or expert in

the field who is often affiliated with a college, univer-

sity, or research institution. It should have footnotes,

endnotes, or a bibliography and may include graphs,

charts, videos, or pictures as illustrations of the con-

cepts expressed in the article.101

As is the case with Group 3 evidence, it is important

to establish that the publication in which the scholarly

article appears is considered a major one in the field.

Circulation data should be provided as well as infor-

mation regarding the intended audience, the latter often

identified in a publication’s mission statement. It is

also important to establish that the publication is

designed to be of interest and relevance to the profes-

sional community; otherwise, it would be hard to show

that it is scholarly in nature.

Group 7: Evidence of the display of the
alien’s work in the field at artistic exhibi-
tions or showcases

The very first thing that the AFM advises examiners

to do is to determine whether the work displayed is the

alien’s work product. That this is mentioned by the

Service seems to indicate that there are foreign nation-

als who have the effrontery to claim artistic work as

their own when they had absolutely nothing to do with

its creation. In the fine arts world, it is not uncommon,

for instance, for persons to advertise falsely and

engage in outright fraud about an artwork’s

provenance. So, distasteful as it is, it should not be

surprising that someone would try to pass off to the

Service artwork that is not really one’s own.

The AFM then mentions another caveat. The artwork

must be displayed at artistic “exhibitions or

showcases.”102 The significance of such a requirement

is not readily apparent although it could be meant to

forestall such situations as petitioners claiming that

artwork hanging in their home for their own personal

enjoyment, or for the enjoyment of only their friends,

family, and business associates, amounts to an

exhibition. There is no requirement that the foreign

national’s work must be displayed, however, more

prominently than other works or that it be “featured.”103

Regarding the nature of exhibitions, the Visinscaia

court agreed with the Service that artistic exhibitions

or showcases are limited to the “visual arts,”104 i.e.,

venues where tangible pieces of art are on display. The

court was not impressed by Ms. Visinscaia’s argu-

ments that there was no support in the statute, the

regulations, the legislative history, or agency memo-

randa for the Service position that only the visual arts

are covered.

Group 8: Evidence that the alien has
performed in a leading or critical role for
organizations or establishments that have
a distinguished reputation

The primary beneficiaries of this group are likely to

be foreign nationals working in business or education.

In assessing what is important in meeting the re-

quirements of this group, there are two key factors to

consider. The first is what does it mean to have played

a lead or critical role in an organization or establish-

ment? The second is how does one show that an orga-

nization has a “distinguished reputation?”

Regarding the latter requirement, the AFM cites

Webster’s online dictionary as to the meaning of

“distinguished”: 1. Marked by eminence, distinction,

or excellence, and 2. Befitting an eminent person. The

size or longevity of an organization is not a critical

factor in determining whether this evidentiary require-

ment is being met.105

Some attorneys knowledgeable in the field believe

that the AAO disfavors applicants whose role in an or-

ganization does not have a demonstrable impact be-
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yond the organization itself. This is especially the case

if the organization is a private company.106

The AFM states that the evidence must establish that

the foreign national has been a leader or has somehow

contributed in a way that is of significant importance

to the outcome of the organization or establishment’s

activities.107 A key question in making this determina-

tion is likely to be the effect of the foreign national’s

contribution to the organization “as a whole.” The title

of a position has little bearing in determining whether

the foreign national has played a leading or critical

role for the organization.108 When determining whether

the foreign national’s role has been leading or critical

to the organization as a whole, it is the foreign nation-

al’s performance in a role that is critical or key to the

organization’s success that should be the driving fac-

tor in whether the requirements of this category are be-

ing met. Thus, the foreign national’s position in the

overall hierarchy, while generally a noteworthy factor,

is not necessarily decisive. A scientist for a distin-

guished company who has major inventions or discov-

eries to his or her credit that have benefited the com-

pany likely has played a more critical role in the

company’s success than someone in top management

who has contributed little that is game-changing.

Among the kinds of evidence that the Service is

looking for to satisfy this criterion are letters from cur-

rent or former employer(s) or trainer(s) with personal

knowledge of the significance of the beneficiary’s

leading or critical role. The letter(s) should contain the

name, address, and title of the writer. They should also

contain detailed information that specifically addresses

how the beneficiary’s role for the organization or

establishment is or was leading or critical. Details

should include the specific tasks or accomplishments

of the beneficiary as compared to others who are

employed in similar pursuits within the field of

endeavor.109

Group 9: Evidence that the alien has com-
manded a high salary or other significantly
high remuneration for services, in relation
to others in the field

The Service’s focus in this category is on objective,

verifiable documentation that the foreign national will

earn a significantly high wage when compared with

the top wages in the field nationally.110

In its AFM, the Service states that it is up to the

petitioner to provide appropriate evidence to meet this

criterion. It recommends the use of position-

appropriate compensation surveys.111 Fortunately,

there are numerous ones available on the internet. The

Service will also look at such evidence as a beneficia-

ry’s W-2 or 1099 forms for years in which the benefi-

ciary has received a high salary in the field of en-

deavor; media reports of notably high salaries earned

by others in the field; a list compiled by credible

professional organization(s) of the top earners in the

field; and organization justification(s) to pay above the

compensation data.112 The AFM refers to three

government-administered websites that could prove

helpful: (1) the Bureau of Labor Statistics website, (2)

the Department of Labor’s (DOL) Career One Stop

website, and (3) the DOL’s Office of Foreign Labor

Certification Online Wage Library.113 But there is a

caveat: the Service has publicly stated in RFEs that the

DOL’s prevailing wage information alone does not

generally establish whether the salary or other remu-

neration is “significantly” higher than that of others in

the field. If DOL prevailing wage information is

submitted, it should be accompanied by other evidence

showing that the wage rate is high relative to others

working in the field.

The Muni court made several important points about

compensation. In looking at this factor, the field should

narrow to what those earn who are engaged in a com-

parable position within the field.114 In other words, you

don’t compare the salary of a professional hockey

player with a professional basketball player although

they are both professional athletes. You compare

hockey defensemen with hockey defensemen and

baseball outfielders with other baseball outfielders—

maybe even just centerfielders with centerfielders. And

the salaries of a very few highly paid players in the

league can significantly distort average salaries, which

means that a player who makes an average salary can

still be making a lot more than most players in the

league and most if not practically all players who play

his or her position.115 A good starting pitcher generally
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makes a lot more than a good starting catcher on a ma-

jor league roster, but when it comes to determining

extraordinary ability, pitchers and catchers should not

be compared. Finally, a foreign national does not have

to have a superstar salary to be considered

extraordinary.116

Group 10: Evidence of commercial suc-
cess in the performing arts as shown by
box office receipts or record, cassette,
compact disk, or video sales

According to the AFM, the mere fact that an alien

has recorded and released musical compilations or

performed in theatrical, motion picture, or television

productions is insufficient to meet this criterion.117

Consider this analogous to the Service’s position that

making a professional major league roster in athletics

by itself does not mean that a foreign national pos-

sesses extraordinary ability.

What is nice about this group is that it democratizes

the process somewhat and allows the common person

to have a say in who is extraordinary and who is not.

It’s like The People’s Choice Awards or Dancing With

the Stars where the people get to decide or at least

weigh in on who is the next Fred Astaire or Ginger

Rogers of their generation. Does this mean that the

people are a better judge than experts in the field, such

as members of the Motion Picture Academy or athletes

in professional leagues who, instead of the fans,

sometimes have been allowed to select who makes the

league’s all-star team? Usually the average person is

not a better judge, but occasionally they may be, and

besides, it is the people’s money that supports the arts,

so let them have a vote through box office receipts and

indicia of a similar nature. What has to be remembered

is that this category applies to the entertainment busi-

ness and judging who is the “best” in this type of busi-

ness is always somewhat of a popularity contest.

ALTERNATIVES TO THE EB-11

It is easy to form the impression that qualifying for

EB-11 can be a formidable task. Experience often

proves this to be the case. It is prudent, therefore, to

consider alternatives that can be pursued concurrently

with or in lieu of the EB-11. For persons able to afford

the potential increased cost of pursuing such alterna-

tives, it can be considerable if more than one EB case

is initiated simultaneously to improve one’s chances

of receiving a green card or to reduce the time it takes

to process one. In fact, 8 C.F.R. § 204.5(e) specifically

provides that a foreign national is entitled to the earli-

est priority date established based on an approved peti-

tion under any of the first three EB preference

categories.

The EB-12 outstanding professor/researcher cate-

gory is one option to consider. The advantages are

several. The first is that the foreign national need not

prove that he or she is one of that small percentage

who have risen to the very top of the field of endeavor.

For EB-12s, the most important thing to demonstrate

is that the foreign national is recognized internation-

ally as outstanding in his or her academic field.118 An-

other advantage is that only evidence from two instead

of three evidentiary groups must be provided.119 Also,

evidence indicates that USCIS denials of EB-12 peti-

tions are more frequently overturned by the AAO than

denials of EB-11 petitions. The disadvantages of

pursuing an EB-12 include the following: (1) the

foreign national cannot self-petition and (2) the foreign

national must show international acclaim whereas the

EB-11 candidate can show either “national” or “inter-

national” recognition. Because of the FMD, demon-

strating national as opposed to international acclaim

may make it more difficult to obtain EB-11 approval.

Another possibility is the national interest waiver.120

Undoubtedly, there are EB-11 caliber foreign nationals

who would qualify. As with the EB-11, foreign nation-

als who seek a national interest waiver are labor

certification-exempt and can self-petition. But anyone

thinking about undertaking a national interest waiver

case must review carefully the requirements of the

AAO’s decision in Matter of Dhanasar121 and its pre-

decessor decisions. Qualifying under the national inter-

est waiver may prove far more formidable than quali-

fying under the EB-11. Another very significant

disadvantage of the national interest waiver petition is

that it falls under the EB second preference which

historically has had greater oversubscription problems

than the EB first preference.
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A third possibility is the EB-2 or EB-3 Schedule A,

Group II exemption.122 The advantage of this type of

filing is that, as with EB-11 and the national interest

waiver petitions, no labor certification is required al-

though the foreign national must have a job offer from

a United States employer. Although the EB-11 was

intended by Congress to track closely the EB-2, Sched-

ule A, Group II “exceptional ability” standard,123 the

foreign national need not show that he or she is one of

that small percentage who have risen to the top of the

field of endeavor. There is also no FMD test with

which to grapple.

Schedule A, Group II petitions sound great, but they

have some notable drawbacks: (1) the foreign national

cannot self-petition, and an employer must be found

although no labor certification is required, (2) like the

national interest waiver petition, Schedule A, Group II

petitions fall under the EB-2 or EB-3 preference cate-

gories that have a lower pecking order than the EB-11

in the immigration scheme and usually greater over-

subscription, and (3) Schedule A, Group II petitions

are limited to the sciences and the arts. It does not ap-

ply to the performing arts.124

Based on personal experience, my conversations

with practitioners, and published materials, it would

appear that the EB-2 or EB-3 Schedule A, Group II is

rarely used. In the Kazarian case, however, one of the

judges chastised the lawyer who prepared the petition

for ineffectiveness for failure to file a Schedule A,

Group II petition instead of an EB-11.125

The last option is labor certification. If the foreign

national can afford it and the approvability of an EB-11

is in doubt, it is worth considering.

A LOOK AT THE STATISTICS

A review of approval and denial statistics governing

EB-11 and EB12 immigrant visa petitions sheds inter-

esting light on the wisdom of pursuing an EB-11 peti-

tion as opposed to one of the alternatives described

above. Of course, the big benefit of doing EB-11 is

labor certification exemption. But doing an EB-11

comes with a potential drawback as described below.

I was able to find statistics regarding EB-11 and

EB-12 processing covering the years 2005 through

2010. There is no reason not to believe that statistics

for years subsequent to 2010 would lead to similar

conclusions about approval and denial rates for the

EB-11 and EB-12.

Between the years 2005 and 2010, the percentage of

approved EB-11 petitions never rose higher than 62%

(2010). The lowest rate of approval was 47% (2008).

Contrast this with the rate of approvals for EB-12 peti-

tions during the same period. The approval rate was

never lower than 90% (2007), with the highest rate

standing at 95% (2017).126

In 2005, there were 791 EB-11 approvals, an ap-

proval rate of 55%. The highest number of approvals

occurred in 2009 when 4,337 were approved (59%).

For the EB-12, the greatest number of approvals oc-

curred in 2006 (5,042 or 94%). The lowest number of

approvals was registered in 2008 (2,148 or 93%).127

A logical question then becomes why process an

EB-11 if you can do an EB-12? Well, that “if” takes on

enormous relevance because many EB-11 petitions are

not eligible for EB-12 treatment. The EB-12 is for

outstanding professors/researchers. Scientists will

certainly qualify for EB-12 in many cases, but that is

about all from the five specified EB-11 fields. Since

the approval rates are so much higher for the EB-12,

scientists and anyone else who might qualify should

probably look to do an EB-12. In doing an EB-12,

however, there is the drawback that a foreign national

cannot self-petition, i.e., he or she must be petitioned

for by a U.S. employer to which he or she then may

feel beholden to some degree.

How can business people, artists, educators, and

athletes possibly qualify for an EB-12? Simply put, it

is highly unlikely that they can. An educator might

qualify as an outstanding professor, and, if so, he or

she should go for it because the chances for green card

success as an EB-12 have historically been much

greater.

IMPROVING EB-11
ADJUDICATIONS

The law governing the EB-11 is now approximately

IMMIGRATION BRIEFINGSFEBRUARY 2019 | ISSUE 19-02

22 K 2019 Thomson Reuters



28 years old. The Service has had plenty of opportunity

to consider eligibility criteria and problematic factual

situations from all angles and to come up with a solid

adjudication plan.

But some troubling aspects in the process still

remain. Some have been discussed earlier in this

article, such as the section dealing with the evidentiary

value of group awards. The regulations at 8 C.F.R.

§ 204.5(h)(3) were adopted approximately one year

after the statute went into effect. A little fine tuning at

present is in order, certainly at least a tweak here and

there. The same can be said for the AFM.

Before humbly offering some suggestions for im-

provement, the best approach is to define the problem

with EB-11 adjudications in general. And the problem,

simply stated, is one of a conceptual rather than an

empirical nature. As many courts have recognized,

determining who has “extraordinary ability” for EB-11

purposes is not really a legal exercise. Moreover, even

possessing so-called “objective” metrics to assist in

the decision-making process, such as statistics or

industry awards, does not always quell debate as to

who is among the very best. Someone could have won

an Academy Award for acting, a Grammy for music, or

a rookie of the year award in athletics and hardly be

heard from again. That is why the concept of “sustain-

ability” has such an important role to play in EB-11

adjudications.

Congress, unfortunately, did not offer the Service

much help in defining who should qualify for EB-11.

It provided a basic, and very brief, concept of what

extraordinary ability entails and one example, and not

much more than that. In Congress’ words, “Recogni-

tion can be through a one-time achievement such as

receipt of the Nobel Prize. An alien can also qualify on

the basis of a career of acclaimed work in the field.”128

That is not much to go on, and the Service has been

left to fill in the practical details of determining who

qualifies and who does not. It is an unenviable task.

The difficulty that the sciences are experiencing

with reproducibility puts into question whether the

original, major, and groundbreaking research that the

Service is looking for in determining scientists of

EB-11 caliber is being accomplished. On the contrary,

the Service might be approving cases for scientists who

are peddling weak science not because of researcher

indifference or venality but because of the competitive

pressures to succeed in the scientific world. Some

scientists even believe that science today is in a “state

of crisis” due to a variety of external forces, such as

hyper-competition for funding and a thirst for media

exposure and jobs. This can lead to scientists promot-

ing fads with others eager to jump on the bandwagon.

Those who are the most “aggressive” in seeking these

rewards may sometimes reap the benefits,129 and the

problem is perhaps even worse in the social sciences

where some psychological studies and theories that

have formed the cornerstone of Psych 101 classes in

college have been debunked by further testing.130 If

these concerns have some legitimacy, then the number

of scientific papers produced or the number of times a

paper is cited is not necessarily the best factor to which

an adjudicator can look.

It would be nice to think that the Service has a panel

of independent experts it can call on in a variety of

disciplines to assist it in judging who is truly among

the very best and thus worthy of EB-11. Perhaps there

are situations where the Service is able to access the

opinion of reputable experts in a particular field to

obtain their opinion on the merits of a case. If this is

not the case, the establishment of such a panel might

be a good idea although, admittedly, it is probably

harder to do than it sounds.

But expert opinion should count. In an article about

the EB-11 process that I wrote some 20 years ago, I

criticized the Service for setting itself up as a judge of

the credentials of EB-11 candidates, a role that it is ill-

suited to play. In hindsight, I realize that my comments

were off-base because it is the statute that forces the

Service to assume the role of an evaluator of the

“extraordinariness” of EB-11 candidates, and that is a

very difficult thing for a non-expert to be.

What is clear, however, is that the Service should be

seeking expert opinions from reputable, reliable

sources. In the O nonimmigrant visa petition process,

many petitions must be supported by a consultation

letter from a union or other organization whose mem-
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bership performs the same occupation as the foreign

national. This serves some benefit, although it can be

considered a parochial one, in that it at least mandates

input from professionals in the field who have insight

into what is required to reach the top. But, consulta-

tions do, in many cases, serve the narrow interests of

the consultants’ membership that is often eager to

protect itself from foreign competition. This, of course,

throws into question to some degree the objectivity of

the entity providing the consultation.

Perhaps each EB-11 petition should be supported by

at least one expert opinion letter proffered by the

petitioner or foreign national that addresses all issues

of concern that the Service might have for a particular

category. The foreign national or petitioner would be

free of course to submit as many additional expert

opinion letters (or letters of endorsement or testimoni-

als) as the foreign national or petitioner would like,

but there should be at least one that provides the nec-

essary depth of discussion, objectivity, and patent and

widely acknowledged expertise to satisfy the Service

that, as far as can be humanly discerned, true expertise

and “extraordinariness” in the foreign national exist.

As is the case with consultation letters, the Service

would not be bound by the opinions of the expert(s)

but would merely be using them as a guide.

The Service has had issues in the past with testimo-

nials which the AFM calls “letters of endorsement.”

According to the AFM, such letters cannot form the

cornerstone of a successful claim for EB-11.131 The

AFM further provides that statements made by wit-

nesses should be corroborated by evidence in the

record. The Service believes that independent evi-

dence, apart from the testimonials, should exist in

some form that supports EB-11 eligibility.132

The Service also believes that the relationship be-

tween an endorser and the foreign national applicant is

a factor to be considered. Fair enough. The implication

is that if there is too close a relationship, the letter of

endorsement may be suspect. To have any evidentiary

value, letters should avoid general conclusory state-

ments or assertions. They should, instead, explain in

specific terms why EB-11 qualification exists.

When it comes to testimonials, the Service methinks

“doth protest too much.”133 How else can a testimonial

writer have “personal” knowledge—often the best kind

of knowledge—of an EB-11 candidate’s work product

and ability unless he or she has had some measure of

personal contact with the foreign national? Group 8

criteria includes letters from persons with “personal”

knowledge. So while one understands intuitively the

Service fear of bias because of personal contact be-

tween the endorser and the foreign national that might

in fact be uncomfortably close, which could lead to

bias, the Service itself recognizes that in certain situa-

tions such personal contact and the knowledge that it

elicits are essential to obtaining the best evidence

available.

The Muni court pointedly criticized the Service for

ignoring eight affidavits that were sworn to by vener-

able National Hockey League players of considerable

renown.134 The court stated two pertinent things regard-

ing these affidavits. The first was that the Service’s

“failure even to consider these affidavits is clear evi-

dence that it did not adequately evaluate the facts

before it.”135 Its second remark was quite telling: “Bet-

ter evidence of an alien’s extraordinary ability would

be difficult to find, yet the INS did not even mention it

in its decision.”136 Also noteworthy is that the court did

not attack the credibility of the affidavits even though

the affiants, in addition to being competitors, may have

been friends with and former or present teammates of

Muni, which would have afforded them significant

personal contact. The possible closeness of the rela-

tionship between Muni and these eight persons did not

detract in the court’s view from the fact that they bet-

ter than anyone else knew how good a defenseman he

really was. In Buletini, the court also held that expert

statements, even if provided by persons who knew or

had worked with the EB-11 beneficiary, must be fully

considered.137

In 1995, officials from the Vermont Service Center

(VSC) expressed an opinion at a liaison meeting with

the American Immigration Lawyers Association

(AILA) that they found letters of endorsement from

“recognized authorities” to be among “the most useful

pieces of evidence” in support of extraordinary ability

or outstanding professor/researcher petitions.138 At the
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meeting, the VSC officials admitted the difficulty that

they experienced in providing examiners with consis-

tent guidelines to adjudicate EB-11s. This was a

refreshing admission to those who have thought long

and hard about the complexities inherent in finding

credible and reliable evidence of extraordinary ability.

The VSC officials reserved the right, however, to draw

a negative inference regardless of the authority’s rela-

tionship to the petitioner or beneficiary if the recom-

mendation in a letter of endorsement was couched in

weak language or if the person writing the letter of

endorsement was considered only a “minor authority”

in the field.139

Regarding the FMD, our EB-11 jurisprudence would

likely benefit if the Service retreated a bit from its in-

sistence that only contributions to a field or discipline

matter when evaluating candidates. It is hard to dis-

agree with an emphasis on contributions as opposed to

potential. True, the legislative history of the EB-11

talks about a career of acclaimed work, but how “ac-

claimed” does the work have to be, and does it have

come at the cost of excluding demonstrable “poten-

tial?” This Briefing has provided information that

questions whether many of the mechanisms and met-

rics designed to assess and measure true achievement

are flawed. One can argue whether these flaws are seri-

ous or not, e.g., whether non-reproducibility in science

is causing serious damage to scientific inquiry in gen-

eral, but that some bad science is accepted in the

marketplace is virtually indisputable.

Proof is proof, and potential, no matter how great, is

both difficult to prove and never carries a guarantee of

realization. But that doesn’t discount the premise that

potential is still worth considering because it has value

in that potential is often enough realized. This line of

thought, entirely understandable and sensible, perhaps

explains the incredulous reactions of the attorneys

referred to at the beginning of this Briefing to the ap-

proval of an EB-11 for the First Lady but not to their

clients in the “sciences,” which word and concept has

almost a talismanic hold on the public. Denying an

EB-11 for a great athlete, entertainer, artist, business-

man, or model may not be a significant loss to our

country, and there would be little sense in basing a de-

cision for these fields on potential as opposed to

achievement. Losing a great scientific mind, however,

could be a great national loss. And the FMD phase is

the perfect place to consider potential.

One reason why potential is worth considering is

that Congress allocated 40,000 immigrant visas to the

EB first preference. It is not likely that Congress

believed that there were that many intracompany

transferees (EB-13) and outstanding professors and

researchers (EB-12) out there that an allocation of

40,000 immigrant visas would be necessary to meet

the demand. True, there is oversubscription in the EB

first preference for Chinese and Indian nationals, but

that is an anomaly. Perhaps Congress wanted the pro-

cess encompassing EB-11s to be a tad more inclusive,

thus using up a bigger part of these 40,000 numbers.

For this to happen, the Service must, judiciously of

course, take chances once in a while.

But which candidates with so-called potential

should catch the Service’s eye? Part of potential is the

willingness, determination, and ambition of a person

to work toward his or her ultimate fruition in terms of

real accomplishment. It includes an assessment of the

“arc” of a foreign national’s studies, training, and

career to evaluate whether there is a constant, devoted

striving to improve and to realize the measure of one’s

potential. The Service would be called upon to ask:

does the “whole” of the foreign national’s professional

accomplishments, from youth to the time of adjudica-

tion of an EB-11 petition, indicate a demonstrable

upward trajectory so that the U.S. would be willing to

wager that success for that person and his or her real

contribution to societal and national welfare appear

likely? College admission committees do this all the

time, perhaps excessively, when weighing the creden-

tials of applicants for admission, particularly those

whose standardized testing scores and/or grade point

averages may be below the college’s norm. By all

means, emphasize the contributions, make them by far

the principal determinant, but perhaps potential is

something worth considering. Our country is likely to

benefit from such broader consideration.

CONCLUSION

As I stated earlier, I was off the mark to some degree
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when I expressed the opinion years ago that, for EB-11

purposes, the Service had set itself up as the “expert”

judge of the qualifications of foreign nationals. The

Service did not do that. Congress did it when it adopted

IA90 and gave the Service the responsibility of deter-

mining who would be exempt from labor certification

because they had achieved at such a high level that the

invocation of labor certification made no sense. But

determining who these people are is not a legal

determination. Such decisions can only be made

through a process that incorporates accumulating rele-

vant knowledge and information and then through

careful study which the administrative process in its

ideal form is designed to achieve. The problem is that

Service officers are likely under pressure to make de-

cisions quicker than they might like or than may be

warranted under the circumstances so that the “ideal”

adjudication cannot be made.

With the Service’s authority come difficult

responsibilities: to promulgate regulations and to

develop a process that is effective in determining who

are the best in the limited time available to examiners

considering the everyday caseload that they routinely

handle. Since 1990, the Service has come up with a

number of sensible rules, including the 10 evidentiary

categories. But a reevaluation of the process cannot

hurt.

Everything about our world today trends deeply to-

ward rapid change. It has been roughly 28 years since

the EB-11 statute and its concomitant regulations were

issued. The Service’s interpretation of its rules must be

flexible enough and fine-tuned to accommodate mod-

ern trends.

At my age, frankly, I have trouble changing. It is a

problem common to humanity as we get older. My

wife likes to remind me, particularly when she is

unhappy with me, that I have trouble with changing.

So, in some sense, why should the Service be any dif-

ferent? While change can be difficult, particularly so

for some, the Service must constantly renew its dedica-

tion to using the best evidentiary criteria out there. That

requires the ability to be flexible and change where

appropriate.

I do not envy the Service’s job when it comes to

making EB-11 adjudications. If it wants to continue to

do a conscientious and diligent job, its difficulties are

only likely to increase, especially if our society dis-

tances itself from recognizing merit-based accomplish-

ment and favors other factors, such as identity

politics.140

When it comes to EB-11s, the Service has been

given a tough job. I am reasonably confident that in

the future it will continue to reward ability. It will

never be perfect, but, then again, name me a person or

institution that is. What we must continue to ask of the

Service is that in assessing whether extraordinary abil-

ity exists or not (1) that it not become overly demand-

ing or restrictive when interpreting its regulations and

that it be reasonable in assessing evidentiary criteria,

(2) that it improve upon some standards and interpreta-

tions sorely in need of revision because circumstances

have changed, and (3) that it not be captivated by or

enamored of newly evolving standards or norms that

do not properly reward true achievement and ability

that are determined, as best as is humanly possible, by

legitimate and the most objective standards available,

i.e., that are not reliant too much on awards and recog-

nition that may have become outdated, too personal-

ized, or politicized.

Before closing, it should also be noted that a new

case before the Supreme Court, Kisor v. Wilkie,141

could change significantly how the USCIS and the

AAO deal with the EB-11. The core issue is how much

deference should officials at government agencies

receive to write or interpret requirements that go be-

yond a plain reading of the statute or an agency’s own

policy memoranda. This issue has been simmering for

a while, and, with a new conservative majority on the

Court, a major change in constitutional interpretation

may have a significant future effect on EB-11

adjudications. Stay tuned!
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